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SENTENCING LEGISLATION (TRANSITIONAL PROVISIONS) AMENDMENT ACT 2008 
Statement by Attorney General 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [2.13 pm]: In 2008 the Liberal–
National government’s Sentencing Legislation (Transitional Provisions) Amendment Act 2008 was passed by 
Parliament. The act repealed transitional provisions introduced by the Sentencing Legislation Amendment and 
Repeal Act 2003. The effect of those transitional provisions was to reduce all fixed terms of imprisonment by 
one-third. The transitional provisions were criticised for their capacity to distort sentencing patterns, and for their 
“unlooked for effects” in sentencing. One of those effects was to prevent a judge from imposing a sentence equal 
to the statutory maximum penalty of imprisonment prescribed by Parliament for an offence. 

By repealing these provisions, the Sentencing Legislation (Transitional Provisions) Amendment Act 2008 has 
restored to judges the power to so exercise their sentencing discretion. As they are no longer required to discount 
sentences by one third, they may punish offenders with terms of imprisonment equal to the maximum sentence 
provided for by Parliament for their offence if, for example, the case before them is the worst possible example 
of such an offence. Since the amendment, sentences of immediate imprisonment or suspended imprisonment 
have increased from 81 per cent to 86 per cent, with increases evident in offence classifications involving 
offences against the person, some property categories, and other more specific offences such as people 
smuggling. 

The previous sentencing practices were confusing and, to the public, not readily explicable. The public 
understandably viewed it as an absurdity that Parliament could plainly prescribe a sentence of imprisonment that 
the courts were not able to impose. This “truth in sentencing” amendment has not only improved community 
understanding of sentencing outcomes and simplified the sentencing exercise confronting judges and 
magistrates, but also restored respect for the administration of justice by removing an artificial and illogical 
restraint on sentencing discretion. 
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